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this chapter, however, that some contemporary courts have used the doctrine 
of restitution to create legal obligations in the family context when justice 
seems to demand it. As the following cases show, promissory estoppel pro-
vides an additional tool for courts to reach what they consider to be equitable 
decisions.

Kirksey v. Kirksey
Alabama Supreme Court
8 Ala. 131 (1845)

Assumpsit by the defendant, against the plaintiff in error. The question is 
presented in this Court, upon a case agreed, which shows the following facts:

The plaintiff was the wife of defendant’s brother, but had for some time 
been a widow, and had several children. In 1840, the plaintiff resided on pub-
lic land, under a contract of lease, she had held over, and was comfortably 
settled, and would have attempted to secure the land she lived on. The defen-
dant resided in Talladega county, some sixty, or seventy miles off. On the 10th 
October, 1840, he wrote to her the following letter:

Dear sister Antillico—Much to my mortification, I heard, that brother Henry 
was dead, and one of his children. I know that your situation is one of grief, and 
difficulty. You had a bad chance before, but a great deal worse now. I should like to 
come and see you, but cannot with convenience at present. . . . I do not know whether 
you have a preference on the place you live on, or not. If you had, I would advise you 
to obtain your preference, and sell the land and quit the country, as I understand it 
is very unhealthy, and I know society is very bad. If you will come down and see me, 
I will let you have a place to raise your family, and I have more open land than I can 
tend; and on the account of your situation, and that of your family, I feel like I want 
you and the children to do well.

Within a month or two after the receipt of this letter, the plaintiff aban-
doned her possession, without disposing of it, and removed with her family, to 
the residence of the defendant, who put her in comfortable houses, and gave 
her land to cultivate for two years, at the end of which time he notified her to 
remove, and put her in a house, not comfortable, in the woods, which he after-
wards required her to leave.

A verdict being found for the plaintiff, for two hundred dollars, the above 
facts were agreed, and if they will sustain the action, the judgment is to be 
affirmed, otherwise it is to be reversed.

Ormond, J.—The inclination of my mind, is, that the loss and inconve-
nience, which the plaintiff sustained in breaking up, and moving to the defen-
dant’s, a distance of sixty miles, is a sufficient consideration to support the 
promise, to furnish her with a house, and land to cultivate, until she could 
raise her family. My brothers, however think, that the promise on the part 
of the defendant, was a mere gratuity, and that an action will not lie for its 
breach. The judgment of the Court below must therefore be reversed, pursu-
ant to the agreement of the parties.



212 
 
Chapter 3. Liability in the Absence of Bargained-for Exchange

Notes and Questions

1. Analyzing Kirksey. In light of cases like Hamer v. Sidway, does it appear 
that the plaintiff in Kirksey suffered a “legal detriment?” Is it also possible 
that her brother-in-law, the defendant, received from her actions a “benefit” 
—at least a legal one, and possibly a real one as well? If either of these ques-
tions should be answered affirmatively, could the court have held that the 
defendant’s promise was supported by consideration? Perhaps because he 
disagrees with the majority, the writer of the opinion does not shed much 
light on the question of why the court refused to find that the defendant’s 
promise was supported by consideration. (If nothing else, Kirksey demon-
strates the wisdom of the more usual practice of having a proponent of the 
decision write the opinion explaining it.) Recall Professor Williston’s discus-
sion of the “tramp hypothetical,” quoted in the Pennsy Supply case in Chapter 
2. Could Professor Williston’s reasoning provide a rationale for the decision 
in Kirksey?

2. Questions about Kirksey. Kirksey raises a number of questions. Why did 
plaintiff’s brother-in-law invite her to move to his part of the state? Was his 
promise to her altruistic or did he expect something in return? Why did the 
defendant evict plaintiff from the property? Since there were good arguments 
for both sides of the case, why did the court decide for what appears to be the 
less sympathetic party? Was there perhaps gender bias on their part? See Debora 
L. Threedy, Dancing Around Gender: Lessons from Arthur Murray on Gender 
and Contracts, 45 Wake Forest L. Rev. 749, 751 n.16 (2010) (comparing Kirksey 
and Hamer v. Sidway and suggesting that gender may be one explanation of the 
different results in the cases). What happened to the parties after the case was 
over? For the answers to these and many more questions, see William R. Casto 
& Val D. Ricks, “Dear Sister Antillico . . . ”: The Story of Kirksey v. Kirksey, 94 
Geo. L.J. 321 (2006). See also Gerald Caplan, Legal Autopsies: Assessing the 
Performance of Judges and Lawyers Through the Window of Leading Contract 
Cases, 73 Albany L. Rev. 1, 40-45 (2009) (citing Kirksey as an example of a case 
in which the record did not reveal the real “deal” between the parties, making 
it difficult for appellate judges to properly decide the case).

Harvey v. Dow
Maine Supreme Court
962 A.2d. 322 (2008)
Appeal after remand, 11 A.3d 308 (2011)

Mead, J.
Teresa L. Harvey appeals from a judgment entered by the Superior Court 

(Penobscot County, Hjelm, J.) in favor of Jeffrey B. Dow Sr. and Kathryn L. Dow 
on Harvey’s complaint seeking to compel the Dows to convey to her the land 
on which she built a house, or for damages based on the value of the house. 
Harvey contends that she is entitled to a judgment on theories of promissory 
estoppel or the existence of a confidential relationship. We note that the find-
ings of the Superior Court do not address the actions of the Dows beyond their 


